
stopping Genocide
and Securing
"Justice": Learning
b y D o i n g / BY SAMANTHA POWER

I N this paper I will examine the United States record in respond-
ing to genocide, drawing from my research over the last six years
and highlighting a few larger lessons. I will then look specifically
at the intemational tribunals. Instead of plunging into the debate
about whether those tribunals have lived up to an undefined stan-
dard of justice, I will begin by spelling out some of the metrics
that we might use to gauge achievement. Only by deciding on the
criteria by which we want to judge these tribunals and future
courts can we measure improvements and setbacks and think con-
structively about what might be done differendy—and better—at
the Intemational Criminal Court.

First, the United States record. Clearly the best way to punish
war crimes, war criminals, crimes against humanity, Jind geno-
dduire is to stop them. And this is something that we in the United
States have never managed to orient our system or our leaders to
do. The United States record is strikingly consistent across time—
irrespective of the personalities involved in shaping American
policy, irrespective of the geopolitical standing of the United
States, irrespective of the political ideolog)' of American decision-
makers. The American response to genocide, again and again, is
what might be termed "all systems shutdown." This is true at the
macro level—if we look at what comes out of the black box of the
United States government. But it is also true at a micro level—in
how individuals within or outside the Beltway perceive atrocities
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while they are under way. The tendency among all of us is to look
away, to cast doubt on horror stories, to take refuge in what I call
the "'do not compute" aspects of genocide. It is a crime that defies
belief And we refuse to let the magnitude of the atrocities or the
moral imperative seep in. With this happening at a micro level, it
is unsurprising that bureaucracies, which notoriously insulate
individuals from notions of personal responsibility, amplify the
propensify for denial and inaction.

The record is the same across a vast time span, from the 1915
Armenian genocide—though the crime was not then called
"genocide" because the word was not invented until 1944—up
until Bosnia, Rwanda, and the other egregious atrocities of the
1990s. In normal circumstances policymakers have at their dis-
posal a toolbox containing all kinds of tools that can be deployed
at various times, depending on the threat to United States inter-
ests. The tools might include "soft" sanctions on the diplomatic
side, such as high-level denunciation, with senior officials like the
president himself calling the crime "genocide." United States offi-
cials might threaten prosecution in international courts or in
national courts after regime change. They might expel officials
representing a genocidal regime from the United States, closing
down their embassies in W^hington or teaming up with UN Secu-
rity- Council allies to deny such officials diplomatic credentials at
the UN. They might freeze the regime's foreign assets—geno-
ddaire tend to care a lot about money They might use United
States technical assets to jam hate radio, or hate television, which
is often exploited to demonize the would-be victims—"Sanitize
the cockroaches!" Hutu militants chanted on Radio Mille CoUines
in Rv\'anda, "Kill or be killed!"—and to pass instructions to the
killers: "So and so is traveling in a red car, license plate XYZ1234."
They might rally peacekeeping (or genocide-stopping) troops
from other countries, and then use America's unique airlift and
logistic support capacities to ferry those willing troops into the
region. They might create "safe areas" that are actually safe
(unlike those in Bosnia), patrolling these refugee havens from
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the sky with NATO or US air power that is actually prepared to
retaliate against those who disobey American or UN Securit)'
Council demands.

WTien genocide happens, one might imagine taking any one or
all of these steps. Indeed, in light of the domestic constituenc)'
behind the postwar pledge of "never again," one might even send
American troops into battle to stop genocide. What is shocking
about the United States record in the twentieth century is that,
out of all these tools that I have mentioned—tools that are
deployed regularly on behalf of more conventional United States
security and economic interests—the only genocide of the twen-
tieth century that prompted senior American decisionmakers to
open the toolbox and move along that continuum from soft sanc-
tions to hard military intervention was Bosnia.

Why there? Western diplomatic and economic sanctions were
deployed in Bosnia because of the "noise" that was generated at
home. Bosnia was reported graphically in the New York Times every
day; with two full pages often allocated, Bosnia secured almost as
much space for itself as our own "war on terror." The Times
included a little box with a map and a historical chronology to
give readers context, in case we had not kept up or could not
keep straight who was who. Church groups mobilized at home.
Jewish groups who saw television images of emaciated men
behind barbed wire said, "There but for the grace of God went I."
Human rights groups grappled internally with whether they
should call for the use of force for the first time in their histories.
Many who had mistrusted state power, like those at Human Rights
W âtch, recommended a variety of forms of governmental inter-
vention. The prescriptions were concrete. They did not just say,
"Do something." They said "do A, B, and C." And in so doing, they
were joined by an elite advocacy community, a kind of "grasstops"
lobby composed of all kinds of strange bedfellows: Republicans
and Democrats, hawks and doves—the cause of closing down con-
centration camps in Europe united them. Their motives were
often different. Some wanted militar)' action because Bosnia was
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Europe—this was enough of a historic, strategic, and moral sum-
mons. Some saw American credibilit)' as being greatly under-
mined by the occurrence of this crime under NATO's nose. Some
said genocide had to be stopped wherever it occurred and that
was that. The clamor from influential segments of American soci-
ety was loud. And it was this clamor that helped give rise to the
creation of the ad hoc criminal tribunal for the former Yugoslavia.

People had tried to create such courts before—for Iraq and
Cambodia, for example. There was always the instinct that soci-
eties had to look back to move forward. But prior initiatives had
been stvmied. This time, unlike on past occasions, there was
noise. Bosnia had generated societal noise. The noise was not suf-
ficient to bring about militar)' intervention—for that you needed
to create the impression that noninterveners would face political
costs—but the noise was sufficient for Western policymakers to
want to be seen to be doing something. And that led not only to the
creation of the war crimes tribunal, but also to the imposition of
economic sanctions, the denunciations, and all the steps that
many of us criticized as hollow at the time. Incidentally, we were
right that these were hollow steps: what was needed to stop Ser-
bian leader Slobodan Milosevic was military force. But when you
place the American response to Bosnia in historical context, you
see that the response was much, much more robust than that to
any of the other genocides of the twentieth centurv'.

It is helpful to contrast Bosnia with Rwanda. The Rwandan
genocide generated none of the half-measures or soft sanctions
undertaken in an effort to deter the Serbs. The American public
(whether defined broadly or narrowly, in terms of elite forces)
was mute on Rwanda. Church groups, editorial boards, Africa-
related lobbies did not pipe up in meaningful ways. That mute-
ness on a societal level was matched by a muteness by the Clinton
administration. The toolbox will stay closed when society fails to
generate noise.

But what about the United States government itself? WTiy does-
n't it act in response to such crimes without bottom-up prompt-
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ing? Here the answer is clear: the United States does not act to
stop genocide because it does not want to. Let me be clear: we
v\^nt to see genocide stopped. But that is not the same as being
prepared to endure the risks—emotional, political, economic,
and military—associated vnth Americanizing the genocide.
United States decisionmakers have been afraid to dip their toes
into genocide zones, for fear that their whole bodies will neces-
sarily end up submerged. Ironically, because crimes of the scale
and moral repugnancy of genocide are likely to trigger post-Holo-
caust norms about genocide prevention, this leads to a perverse
result: the worse a humanitarian crisis gets, the less likely the
United States will "go there." The president cannot very well say,
"There's genocide in Rwanda, and the United States is going to
respond with . . . radio jamming." Soft sanctions seem incom-
mensurate with mass slaughter. As a result, the government rarely
works creatively to deter the horrors. Instead, it tends to shut
down altogether, pretending that something lesser is under way,
avoiding use of the "g-word," and hoping the mess will sort itself
out. Instead of calling a genocide "genocide," United States deci-
sionmakers are much more prone to try to defuse public pres-
sure, to depict genocide as "a problem from hell," to tell the
American people, "we'll never make these people like one
another," to insist that "these tribes have been killing one another
for a hundred years, a thousand years, a million years. . . . " (Inci-
dentally, the number of years one "tribe" is alleged to have been
going at another increases exponentially with the passage of
time.)

American presidents have done a commanding job remember-
ing the Holocatist, but they have never operationally committed
their administrations to stopping genocide. No leader has ever
said, "Not on my watch. It's not going to happen. I'm not going
to let it happen. And here are the steps we're going to take to be
sure." No leader has signaled his bureaucracy that there will be a
career price to be paid for by American officials if atrocities begin
to escalate and move along that continuum toward genocide. No:
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presidents articulate their securitv' priorities, their economic pri-
orities. But they do not have anv genocide priorities. .\nd thus it
is only noise from outside government that can generate the per-
ception that an administrator's political interests might be imper-
iled by doing nothing or advanced by doing more. And that has
really only happened once, in the Bosnia case.

Generally speaking, there has been no price paid by American
leaders who do nothing about genocide. United States officials who
have looked the other way, making decisions or nondecisions that
have kept the United States on the sidelines, have paid no career
price. Politicians have paid no electoral price. Until very recently
nobody ever paid even a reputational price for being a b\'stander.
Genocide does not generate congressional investigations where
legislators demand to know, "Where were you when. . . ?" or
"WTiere weren't you when. . . ?" That does not happen.

As you can see, with the system set up as it is, it is over-deter-
mined against taking a stand: the perceived risks of getting
involved are so much greater than the nonrisks of staging out. Do
not forget: there can be sizeable career penalties if one commits
a sin of commission. So while everybody in the United States gov-
ernment is scurrying around trying to avoid "another Somalia,"
"another Vietnam," or "another 9/11," nobody is running around
trying to avoid "another Rwanda." hnd because we are likely to be
bystanders to genocide while it happens, we are left wondering
what to do about \ictims and war criminals after the fact. Enter,
the ad hoc tribunals.

Before I begin examining the record of the tribunals, it is worth
noting how far we have come. That we even have tribunals in
need of examining is astonishing. If we flash back to 1915, during
the Armenian genocide, one of the first Americans in the twenti-
eth century who stood up and appealed for an official United
States response—one of the first "upstanders"—Henry Morgen-
thau, the American ambjissador to the Ottoman Empire, could
not even get his bosses' permission to denounce the crimes being
committed by the Turks against the Armenians. That was too rad-
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ical an intrusion into the internal affairs of a fellow state.
Although the so-called sovereignty shield has always melted away
when intervention suited states, and served as an alibi when it did
not, even mere denunciation was hard to come by. Today, at the
beginning of a new century, we have come to see denunciation as
run-of-the-mill. Most advocacy centers on trying to generate far
more robust steps along the continuum of intervention.

Let me now look briefiy at the intemational tribunals that were
created in the wake of noise. These tribunals can perform any
one of a number of functions. I see seven ends that justice can
serve, although there are probably others. One is retribution; two,
deterrence; three, incapacitation; four, acknowledgement of the
victims; five, truth telling and the establishment of a historical
record; six, fairness (and there are different forms of fairness);
and seven, establishing personal responsibility so as to individual-
ize guilt and end collective responsibilit)' in order to break the
cycle of violence.

I would like to run through each of these objectives, analyzing
the Yugoslav and the Rwanda tribunal, according to how they
have fared in pursuit of these discrete ends. On the retribution
front, as Aryeh Neier has indicated in his essay in this collection,
we have come an awfully long way. Gary Bass, whose paper also
appears in this volume, likes to talk about the Yugoslav tribunal—
and maybe he got this from Justice Richard Goldstone—as "the
little tribunal that could." In the early days arrests were made only
on the rare occasion a suspected war criminal happened to stum-
ble into a place frequented by one of his refugee victims. That was
the extent of the intemational commitment to enforce tribunal
indictments. Remember, that's hov\' we got Dusan Tadic into
Hague custody: he went to the WTong bar in Germany!
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\'ou can measure the court's progress by the nvimber of suspects
in custod)-, and by the new sense that everyone on the suspects list
will eventually and ine\itably end up imprisoned. Bosnian Serb
General Ratko Mladic, who is still seen to command loyalty- from
the Serb militar)-, is perhaps the only indictee who still seems des-
tined to evade arrest. With \nrtually everv'one else on the list,
including even the wily Radovan Karadzic, one has the feeling
that sooner or later they will be nabbed. This is extraordinary, and
we probably do not reflect often enough on just how extraordi-
nary it is.

Once a court decides to engage in retributive justice, however,
it always runs up against that problem of selecti\itv. This is not
only a problem of international justice; it is a feature of domestic
systems as well. The international tribunals are meant to prose-
cute the "worst of the worst." But the worst of the worst often does
not include serial killers with serious blood on their hands. The
foot soldiers of the political and militar)' planners of genocide
rarely fall under the jurisdiction of international courts. .\s a
result, large numbers of victims in the former Yugoslavia—
Rwanda is a slightly different situation because there you have
120,000 people imprisoned in Rwanda proper, as well as the mas-
terminds of the genocide incarcerated in Arusha—know that the
murderers of their loved ones remain at large in the Balkans
because they did not do quite "enough" to earn a place on the
roster of international indictees. It is safe to say that some ret-
ributivist impulses are not being gratified by these courts.

A second objective of these tribunals is deterrence. This is
almost impossible to test, of course. If you have prevented or
deterred something, you are unlikely to know it. But also, with the
ad hoc tribunals in particular, you cannot look for deterrence
from institutions that only gained enforcement capacity afier the
atrocities had been carried out. If you were to trv' to measure the
impact of The Hague tribunal—if social scientists were to figure
out a formula for measuring prevention and deterrence—the
place to apply that formula would not be Bosnia, but Kosovo.
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Were "only" 10,000 people killed in the 1999 war because would-
be killers were afraid of ending up at The Hague, which had
finally become functional? Or is the only evidence of deterrence
the fact that in this war the killers wore black ski masks to hide
their identities? It would be nice to think that the court infiu-
enced behavior as well as fashion sensibilities in the Balkans, but
I am not sure we can know for sure.

Certainly, one of the major appeals of having a permanent
Intemational Criminal Court is that this institution will be in
place, hopefully affecting a would-be killer's calculus before he or
she strikes. On this score, something that is important to keep in
mind when we think about behavior modification is that people
who play a role in mass killings and rapes are often doing so for
the first time. Alison Des Forges of Human Rights Watch has doc-
umented this most ably with respect to the Rwandan genocide,
showing how every day—ever)' single hour of every day—individ-
uals who have never killed before are deciding how far they are
going to go. Often, as they make those decisions, they are looking
left, and looking right, and gauging likely consequences. Most
possess normal moral compasses before they strike. One does not
need to make extravagant claims for the International Criminal
Court to note that the existence of a court that proves its sta)ing
power and its preparedness to make arrests would infiuence a
first-time war-criminal's behavior.

The third function justice can serve is much easier to measure
than deterrence: incapacitation. This is one of the most crucial
objectives, and yet it is rarely credited. We never talk about this
achievement. We say "the bad guys are pa)ing a price and that's
a good thing." We discuss deterrence. We talk about stemming
future confiict. But we neglect to mention that thanks to the tri-
bunals, with a few exceptions, the most dangerous people are not
in the former Yugoslavia, and they are not in Rwanda right now.
They are in jail. They are not playing active roles and undermin-
ing extremely fragile peace in the countries they once manhan-
dled. Prior to the 1990s, that is precisely what they would have
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been doing. If not for the .\rusha court, Rwanda's leading Hutu

extremists would today be in Congo plotting the extermination

of the Tutsi. No African or European country would extradite a

genocide suspect to Rwanda, given the deplorable prison and

trial conditions there. Cooperative police have made arrests in

some 20 countries and \artually none of these arrests would have

been made if there had not been a UN court to which coopera-

tive governments could extradite the suspects. And if not for The

Hague court, the political scene in Republika Srpska (the Serb

Republic that, coupled with the Bosnian Federation, now com-

prises Bosnia) would likely be dominated today by the same peo-

ple who were responsible for demonizing non-Serbs and

prosecuting the brutal war. Even more important than the arrests

in the Yugoslav context is the fact that Louise Arbour, when she

was chief prosecutor of the Yugoslav tribunal, introduced secret

indictments. This has had revolutionary^ but again largely

immeasurable consequences. Not only are most of the leading

perpetrators of crimes against humanity in jail in The Hague, but

anybody who has civilian blood on their hands is laying low in the

fear that they might be on The Hague's secret indictment list. A

key benefit of these tribunals is they have incapacitated some of

the more noxious forces in these societies w-hile driving others

underground.

A fourth function that can be performed byjustice mechanisms

such as the tribunals is \dctim acknowledgement. This has not

been well studied, and it is essential that the tribunals in Arusha

and The Hague do more to survey those who have testified at the

tribunals and returned to their homes. From the informal polling

of witnesses that I have done, I have the sense that it means a

great deal to genocide survivors to be recognized in a formal

court of law by judges and lawyers who treat them with respect.

Most victims are probably glad they testified. But others are not—

for example, those witnesses who were interrogated and dressed

down by Milosevic at The Hague court, or Rwandan rape sur-

vivors who were forced to make graphic, detailed, and demeaning
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statements about their violation. It is the job of the judges to inter-
vene—^with cultural and emotional sensitivity—to protect the wit-
nesses from such degradation.

Another part of tending to the victims' morale involves contin-
uing to track their fates once they have returned home. Even
those who get the acknowledgement and respect they crave in the
UN courtroom must return to their villages. If it becomes known
that they have testified, they can be threatened v\ith grave physi-
cal harm by those close to the defendants who remain at large.
They can also stiffer severe post-traumatic stress after reliving
crimes and events botded up for years. Both tribunals have wit-
ness protection programs, but anecdotal evidence suggests that
witnesses who have testified at the UN courts are dissatisfied with
the service. Far more thought should be given to the dignit)' and
long-term securit)' of victims

Fifth, the tribunals can contribute to truth telling and to build-
ing a historical record that can be explored today or when future
generations are ready to delve. Both courts are performing this
function by building an account of how, when, and where the
political and military planners of the genocide carried out their
mischief. (The "why" is probably better left to social psychologists
and historians.) The testimonies and transcripts may not be
mined immediately for their value. W^ often forget that Nurem-
berg had far less relevance in the 1940s to the people of Germany
or to the global public than it did in the 1960s and 1990s. We
should not undervalue the vast evidentiary records that are com-
piled as a result of these war crimes trials. As in Germany, when
the next generation is ready to investigate their parents' atroci-
ties, the records—incomplete records, to be sure, but vast
records—will be available. Knowing that perpetrators and sur-
vivors are already dying off, we can see how essential it is that the
beginnings of a record is in place. National processes—like the
truth commission in Bosnia and the gacaca hearings in Rwanda—
will fill some of the many holes left by the intemational court
records, but it will be the tribunals that first laid the foundation.^
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Sixth, justice can both practice and demonstrate fairness. One
wav to look at fairness is in terms of procedural fairness. The tri-
bunals should respect the rights of the defendants. But the inter-
national courts must also find a way to ensure that the respect for
due process is communicated back to the former Yugoslavia and
Rwanda. The international courtrooms can become models for
how defendants should be treated in national courtrooms. This
has not happened.

All that citizens in the regions really know about the tribunals
is that the proceedings are interminable. A more informed citizen
might have some sense that the slowness is partly attributable to
procedural wrangling between the defense and prosecution. But
\irtually nobody has been shown why such tedious and time-con-
suming sparring might be necessary' to adx^ance the rule of law.
The long delays in the trials that result from procedural motions
and appeals have actually been interpreted by some as proof that
the tribunal is violating the rights of defendants by holding them
indefinitely without trial. Ear more needs to be done to show how
justice can be served by presumptions of innocence and by care-
ful deliberation, especially when the hunger for retribution is at
its peak. (One qualifier: given the backlog of defendants and the
courts' slow starts and management problems, they should simul-
taneously be doing much more to expedite the proceedings—
bringing in ad litem]udges, working weekends, and ensuring that
no courtroom in The Hague or Arusha is ever emptv.)

There is another form of fairness that the tribunals could serve
and communicate, and that is a kind of social fairness. The exis-
tence of the courts has given rise to some per\erse consequences
that are receixdng extensive publicit)' in the war-torn regions. One
such consequence is that the masterminds of the Rwandan geno-
cide prosecuted at the international tribunal face a maximum of
life imprisonment in prisons that meet international standards.
They do not face the death penalty-. Many of them will end up
incarcerated in Mali, or Swaziland. Prison conditions will not be
luxuriant, but they will be acceptable, as they should be. The per-
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versity comes when we consider the prison conditions that their
foot soldiers are enduring back in Rwanda. These are men and
women who were mobilized, manipulated, ordered, and some-
times threatened by the genocide plotters. Some 120,000 Rwan-
dan Hutu are living in Rwandan prisons built for 10,000,
contracting diseases, and until recenUy vulnerable to execution in
public. Our goal should not be to absolve Rwandan foot soldiers
of their responsibilit)' for mass murder, but the disconnect
between their fates and those of their leaders is a feature of the
tribunal that is often discussed by Rwandans. It helps shape how
they judge the "justice" being dispensed by the UN court. A sec-
ond perverse consequence of the two-tracked justice system is that
the genoddaire in detention in Arusha have free access to anti-
retroviral therapy for their HIV infections. Yet, the women who
contracted HIV when they were gang raped during the geno-
cide—even those who serve as witness in Arusha—do not have
access to such care. This is not to suggest that the UN tribunal's
detainees should be denied the necessar)' treatment. It is to stress,
however, that, if the tribunal is to have standing back in Rwanda,
such inconsistencies need to be addressed.

Finally, a seventh objective that a court can pursue—and this is
the one that people refer to most often—is to contribute to rec-
onciliation by establishing the individual responsibility of spe-
cific perpetrators, and thus doing away with collective guilt. This
is an incredibly important function. The Securit)' Council reso-
lutions establishing both courts stipulated that they were being
set up to contribute to peace and security. They would break
cycles of violence by naming names. Discreet individuals would
be put away so that whole communities would stop castigating
whole other communities.

This will clearly take longer to achieve than most of the other
aims. But it is clear that thus far, of all of the aforementioned
functions the tribunals can perform, this is the one they have
done the least well. The courts have done a poor job of ensuring
that the work of the courts is being communicated to the coun-
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tries wbere tbe atrocities were carried out. Partly tbis is because
there is not much demand for uews from the courts. Many sur-
\'ivors of tbe war and genocide want to move on witb tbeir lives.
Journalists from tbe regions cannot afford to offer regular cover-
age or do not feel tbere is a reader-, listener-, or viewership to war-
rant sucb an expense. Some citizens believe the tribunals are
biased (either against Serbs or against Hutu), and they will not
take tbe proceedings seriously no matter what tbe courts do. But
a large factor behind the ignorance of citizens in Rwanda and the
former Yugosla\da is the failure of the courts to reach out.

If you look at who staffs these courts, tbis is not surprising: tbey
are comprised of judges and lawyers—not PR firms or journalists.
These lawyers never had to tbink about "outreacb" when they
worked in tbeir national systems.

Still, tbe court budgets are large enough ($200 million between
tbem annually) tbat tbey could do far better. The Hague tri-
bunal's indictments were not translated into Serbo-Croatian until
1999. The Rwandan tribunal's indictments appear in French and
English, but not KLinyarwanda. Broadcasts to the former
Yugosla\aa and Rwanda are few and far between. If tbe Open
Societ)' Institute bad not paid for a weekly independent television
summar)' of Tbe Hague tribunals, citizens in tbe Balkans would
bave little access to video footage. If it were not for Intemews'
ambitious convening of town-hall meetings throughout Rwanda
to discuss movdes they bave made on the tribunal, Rwandans
would never have seen their former prime minister behind bars.
Tbe UN has launched outreacb programs at botb tribunals, but
tbey started verv- late and tbeir resources are few. Outreacb
should not be an afterthought; reaching the \dctims is the point.
Or at least a central point.

In closing, if we are building an International Criminal Court,
let's not think in terms of generic justice. Let's not say, "Hey, let's
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try to do justice" Let's think concretely about what specifically we
have in mind when we say justice. WTiat are we actually hoping to
achieve? And for whom?

And let's recognize that the tribunals that we have already set
up are monumental achievements, but they bear traces of the flaw
inherent in their creation. The Hague court was established as a
response to societal noise, as a way of getting Yugoslavia off the
front pages, as a way of being seen to act. The Rwanda tribunal
came into existence in its wake because statesmen could not set
up a court up for white Europeans and avoid doing so on behalf
of the 800,000 Africans just murdered.

Building these courts to meet politicjil needs, and to avoid
political costs, has had a profound influence on the orientation of
the courts. It is not a coincidence that the tribunals advance the
norm of international accountabilit)' but pay insufficient atten-
tion to the victims in whose name justice is being done. Let us
learn from this mistake, and avoid it the next time we reckon with
these monstrous crimes.

Notes

^The gacaca hearings, launched in 2002 and expected to last five
years, allow lower level genocide suspects to confess and secure sentence
reductions while also inviting victims to testify before their neighbors
about their individual suffering.






